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No. 22184 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CLIRCULT 


JUDITH ANN LIBERIAN TRANSPORT 
Gene ORATION, LTD., a foreign 
eorporation, 


Defendant aendeThirdeRarty 
Proieuli PoAppe! Vane, 


Who 
WAYNE CRAWFORD, 
Plaintiff-Appellee, 


BRADY-HAMILTON STEVEDORE 
COMPANY, a corporation, 


Third Party Defendant - 
Appellee 


APPELLANT'S BRIEF 


Appeal from the Final Judgment of the United 
peeves District Court for the District of Oregon. 
THE HONORABLE ROBERT C. BELLONI, Judge 
STATEMENT OF JURISDICTION 
MaisWactiion was filedvem October 4, 1966, in 
wienUnited States#Diserict Court for’the District of 
Oregon (Rt iim Biswscteieuth in the complaint (R. 2), 
and answer (R. 3) and the pretrial order (R. 12), diversity 
of citizenship existed between the parties and the amount 


in controversy exceeded $10,000, exclusive of interest and 


Geees. Accordingly, the jurisdiction of the District 


1 
The Clerk's record is referred to herein as "R." The 
jM=porter's transcript is referred to as "Tr." 
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Court was properly invoked under the provisions of 28 USCA, 
poeeuwon 1332, 

The action was tried before the Honorable Robert 
C. Belloni, sitting with a jury, on June 13 and 14, 1967. 
The jury returned its verdict in favor of plaintiff- 
appellee and against defendant-appellant, and against 
defendant-appellant and in favor of third party defendant- 
appellee, whereupon the District Court entered its judgment 
based upon the verdicts on June 14, 1967 (R. 85). 

Defendant-appellant filed a motion for judgment 
n.O.v. and for a new trial on June 26, 1967 (R. 86), which 
was denied by order of the District Court dated July 10, 
1967 (R. 93). Defendant-appellant filed notice of appeal 
on August 8, 1967 (R. 95), within the time allowed by 
Rule 73(a), Federal Rules of Civil Procedure. 

By reason of the foregoing, this court has 
jurisdiction to review the judgment of the District Court 
under the provisions of 28 USCA, Section 1291. 

STATEMENT OF THE CASE 
A, Nature of the Action 

This is an action brought by Wayne Crawford 
("plaintiff,") a longshoreman, against Judith Ann Liberian 
Transport Corporation, Ltd. ("Shipowner,") owner of the 
vessel JUDITH ANN, for personal injuries allegedly sus- 


tained by plaintiff while engaged in the discharge of cargo 
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from the vessel at Portland, Oregon, on May 3, 1966. 
Plaintiff's claim against Shipowner is based upon the 
alleged unseaworthiness of the vessel in certain specified 
Peeticulars (R. 13). 

Shipowner denied that it was liable to plaintiff, 
and impleaded Brady-Hamilton Stevedore Company ("Stevedore,") 
asserting a right to indemnity for any liability that 
might accrue against Shipowner by reason of plaintiff's 
claim. Shipowner's indemnity claim is predicated upon 
the proposition that if it is liable to plaintiff on 
account of its vessel's being unseaworthy, as charged 
by plaintiff, such unseaworthy condition was either 
created by or fully known to Stevedore, which neverthe- 
less failed to stop work or remedy such condition and, 
in fact, brought the same into play so as to cause 
paatintiff's injury (R. 15). 

B. Summary of Facts 

On May 3, 1966, plaintiff was employed as a 
longshoreman aboard the vessel JUDITH ANN, which was 
berthed at Portland, Oregon (R. 12). Plaintiff was in 
the employ of Stevedore, a master stevedore company, 
and was engaged with his fellow longshoremen in dis- 
charging cargo under the express direction and control 
Or@ecevedore (R. 12). Stevedore's activities in 


connection with the discharge of the vessel were being 
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performed pursuant to a written contract with the charterer 
Be tae vessel] (R. 12, 13; Ex. 31). 

Plaintiff was working in a longshoreman gang 
which was discharging a cargo of steel reinforcing bars 
(rebars) from the lower hold at No. 4 hatch (Tr. 51, 58). 
The steel bars were in bundles and were approximately 
twenty feet long (Tr. 59). In order to remove the bundles 
of steel bars, the longshoremen were using a cradle-type 
"pickup" sling (Tr. 79). This sling was inserted under 
one end of the load, which was then raised by means of a 
dockside crane (Tr. 79). At the time of the plaintiff's 
accident, one end of a load of steel bars had been so 
hoisted--approximately three feet high--and the load 
stopped (Tr. 62, 79), either for the purpose of then 
putting a regular loading sling around the load, as 
testified to by some of the witnesses (Tr. 60, 79, 123), 
or of placing a 4 x 4 timber under the load, which one 
of the witnesses testified the plaintiff was attempting 
to do when the accident occurred (Tr. 213, 214). 

At this point, the load, or a portion of it, 
slipped out of the pickup sling and one or more of the 
bundles lit on a 4 x 4 piece of dunnage which struck the 
plaintiff on the head, causing the injuries complained 


Sr (Tr. 63, 66, 80, 117, 213, 214). 
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C. Nature of Judgment 


The jury returned its verdict in favor of 
plaintiff and against Shipowner in the sum of $194,058.55 
and the District Court entered judgment accordingly. The 
District Court likewise entered judgment in favor of 
Stevedore on Shipowner's indemnity claim, pursuant to 
Sie jury's verdict. 

D. Questions Presented on Appeal 

Shipowner, by this appeal, raises questions 
relating both to the trial of the plaintiff's injury claim 
oeainst it and to the trial of its indemnity claim against 
Stevedore. 

With respect to the plaintiff's claim, the 
= presented concern the propriety of the District 
-* action in giving certain of the plaintiff's 


| CJ e J o e s 
mequested instructions, and in refusing to give certain 


Instructions requested by Shipowner. 

With respect to Shipowner's indemnity claim, this 
wpeal presents the question of whether the trial court 
mred in failing to direct a verdict in favor of Shipowner 
mM this issue. Additionally, error is asserted in 
vonnection with the trial court's failure to give certain 
astructions requested by Shipowner and in failing to submit 
0 the jury a special verdict form to delineate the factual 


.8sues to be determined. 
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SPECIFICATIONS OF ERROR 


A. Plaintiff's claim against Shipowner: 


lee The Distriet Court.erned” in giving pletmbiir's 


Requested Instruction No. 7, as follows: 


"I instruct you that the shipowner is liable 
for unseaworthiness, regardless of negligence, 
whenever the ship or its gear is not reasonably 
fit for the purpose for which it was intended. 
This liability extends to longshoremen who 
work aboard the vessel and employ contracting 
stevedore companies. Even if the owner engaged 
others, such as the stevedore companies who supply 
equipment necessary for stevedoring operations, 
he must still answer to a longshoreman if the 
gear proves to be unseaworthy. 


"T further instruct you that if the injuries 
to the plaintiff were caused by some malfunctioning 
in the rigging used for unloading the vessel or by 
Geme defect iim the equipment used, or if there 
was improper use of the equipment by other long- 
shoremen, the shipowner would be liable to the 
plaintiff for unseaworthiness. The obligation 
of providing seaworthy equipment is absolute and 
extends to all loading or unloading equipment 
used on the vessel." (Tr. 278-279). 


Counsel for Shipowner duly excepted to the 


giving of this instruction, as follows: 


"I will also object to the giving of Plaintiff's 
Requested Instruction No. 7, and with particular 
reference to the second paragraph in which you 
instructed, ‘If the injuries to plaintiff were 
caused by some malfunction in the rigging used 
for loading the vessel or by some defect in 
the equipment used.' I think ‘loading the 
vessel' is a typographical error, and I am not 
sure if I followed you close enough to see if 
youminterpelated: unloading or not But in vany 
event, there is no evidence to the effect that 
there is any malfunctioning in the rigging." 
(Ti&,..298))... 


2. The District Court erred in giving plaintiff's 


a 


"You are instructed that the duties imposed 
upon the shipowners and the law in respect to the 
safety of employees are nondelegable; that is 
to say, the employer cannot delegate the 
performance of those duties to any other 
agent or employee. The defendant in this 
case cannot absolve itself of the performance 
of those duties, nor could it delegate the 
performance of them to employees, to the 
stevedore company, nor to anyone else, but 
they adhere to the defendant shipowner without 
the possibility of suspension or interruption." 


Cie. 2797) . 
Counsel for Shipowner duly excepted to the 
giving of this instruction, as follows: 


"T also take exception to Plaintiff's Requested 
Instruction No. 8 in which it is stated that, 
"The duties imposed upon the shipowner and 
the law with respect to the safety of employees 
is nondelegable.' This is true, but then you 
went on to say, 'The employer cannot delegate 
the performance of those duties to any agent 
or employee.’ I take exception to this. The 
employer can delegate the performance. He 
cannot rid himself of the obligation, but the 
ship certainly can go into port and hire a 
stevedore to accomplish the performance of 
the duties." (Tr. 298). 


3. and 4, The District Court erred in failing to give 
Shipowner's Requested Instructions No. 24 and No. 25, 
respectively, as follows: 


No. 24, "The plaintiff contends in this case that 
the ship was unseaworthy because of improper 
stowage of cargo. I instruct you that the 
method or manner of cargo stowage renders a 
vessel unseaworthy only when it results in an 
unreasonable hazard to the safety of the men 
required to work in and around the cargo. The 
mere fact that a particular manner of stowage 
requires more effort in order to discharge the 
cargo, or requires the use of other and 
different equipment than may be customarily 
used for cargo discharge, does not make the 
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vessel unseaworthy so long as methods and equip- 
ment are available which can be used to discharge 
the cargo without undue or unreasonable risk to 
the safety of those performing the work." (R. 72). 


Ho. 25. "I instruct. you that the fact that cargo 
is stowed in such a@ manner as to require the use 
Or @ pick-up Sling in order tosedischamge it 
does not render the vessel unseaworthy." (R. 73). 


Counsel for Shipowner duly excepted to the court's 
failure to give these requested instructions, as follows: 
"/I also except, your Honor, to the/ * * * 
failure to give Nos. 24, 25, and 26. Now, -the- 
only reason I requested 26 was to point out to 
the jury that the law regarding the extension 
of the obligation of seaworthiness does not 


extend to the stevedore company, although it 
does to the longshoremen." (Tr. 299-300). 


B. Shipowner's indemnity claim against Stevedore: 

1. The District Court erred in failing to grant 
Shipowner's motion for a directed verdict on its indemity 
claim against Stevedore and in denying its motion for 
judgment n.o.v. made following the entry of judgment. 

At the close of the evidence, counsel for Shipowner 
orally moved for a directed verdict against Stevedore, 
as follows: 

"Mr, Carlsen: * * * I hope maybe we can alleviate 
that right now, your Honor, with my motion for a 
directed verdict against the stevedore. 

"I think as a matter of law that there is 

no question under all the facts presented here 
that a directed verdict must be presented, and 
maybe we could eliminate the necessity of sub- 


metting that aspeet of it to the jury. 


"The Court: Do you have anything to say other 
than what you said in your defendant's memorandum 
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on the indemnity claim? This is your argument, 
isn't it? /The memorandum referred to by the 
court appears in the record, R. 21-27. 


"Mr, Carlsen: Yes, your Honor, plus--the law 

in the memorandum, plus it is clear that there 

was knowledge of the condition on the part of the 
stevedore prior to the time. There is no question 
about the fact that if unseaworthiness is found, 
that unseaworthy condition was brought into play 
by the stevedore. There is no question also that 
if it is found that the sling used was improper, 
then that sling was furnished by the stevedore. 
poem. (Tr. 256-257). 


"The Court: The defendant's memorandum on this 
indemnity claim goes on for six pages and states 
the law, and I think it states it accurately, 

and then it makes this huge leap as a conclusion: 
'Based upon the principles set forth above, defendant 
respectfully urges that it is entitled to indemnity 
against third party defendant as a matter of law.! 
But it goes on for six pages and doesn't require 
that conclusion. I can't find a single case which 
you have cited--and I read them--which says any- 
thing about the third party defendant being 

liable without fault. 


"Mr, Carlsen; Well, your Honor, the fault is 
continuing to work when the stevedore was in 
possession of knowledge that continuing to 
work might create a dangerous condition. (Tr. 
259-260). 


"The Court: Well, that motion is denied." (Tr. 261). 
Additionally, Shipowner requested an instruction 
which, by its terms, directed a verdict in favor of Shipowner 
against Stevedore on the indemnity issue. This was 
shipowner's Requested Instruction No. 17, as follows: 
"TI instruct you that, under the evidence 
presented in this case, the defendant vessel owner 
is entitled to indemnity against the third party 
defendant stevedore company for any liability 


you may find the defendant has to the plaintiff 
in this case, Accordingly, if you return your 


Vemdict.in favor of thesphaintafigeyousshahl like- 
imiseareturm your verdict, imean, identacal ~mepnt, 
iiedavemof the defendant and against the shird 
paxky defendant." (Ru 65) 


Counsel for Shipowner duly excepted to the 
courerseiailure to pive this: instnuetion: 


"I abso except, your Honore ter the gaddaure 
ef the Court to give our Requested Instruction 
Me lf, Waieh requires a, directed vemdict against 
bhesthird party. * * *" (True 299). 


Following the entry of judgment upeh the wemdict, 
pappowner filed its motion, as against Stevedere, for 
woucement n.o.v. in accordance with its motion for a 
directed verdict (R. 87-89). This motion was denied by 
order of the District Court dated July 10, 1967 (R. 93). 

2 ce, |. vand 5. The District GCourtecrredmimesai ling to 
give Shipowner's Requested Instructions Nos. 18, 19, 21 
ell wae, cespectively, as follows: 


Ho. §S. "Tl imsteuct sou thatedt dss undaspubed in 
this case that the pick-up sling being used by 
the stevedore company at the time of the 
Pladnviff's accident was futnished ama pro- 
vided by the stevedore company. I further 
isbruct you that, for purposes of this case, 
the stevedore company is charged with knowledge 
er tne condition of this pick-up stame. Ar 
fou find, under the instructiense dT have even 
you sethat the plaintiti, is nti led» tommceomer 
against the defendant vessel owner because 
this pick-up sling was inadequate or unsafe, 

im not-beime equipped withea,hook or other 
securing device to keep it from slipping, then 
iinstruet yousthat the veeseleewner iseentid tied 
to indemnity from the stevedore company as a 
matter of law and you will return your verdict 
agecondinglya" (Rew6O). 


No. 19. "If you findyeundemethe insbuuetionsel shave 
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given you, that the plaintiff is entitled to 
recover from the defendant vessel owner because 
the stowage of the cargo in question was such 
as to render the vessel unseaworthy, and if 

you further find that the employees of the 
stevedore company were aware of the method 

and manner in which the subject cargo was 
stowed but the stevedore company failed to stop 
work or to take steps to remedy such condition 
before proceeding with the discharge of cargo, 
then I instruct you that the vessel owner is 
entitled to indemnity from the stevedore 
company as a matter of law and you will return 
your verdict accordingly." (R. 67). 


MO eZ. "I instruct you that if the conditions 
surrounding the discharge of cargo from the 
subject vessel were such as to render the 
operations unsafe for the longshoremen per- 
forming such discharging services, then it was 
the duty of the stevedore company to stop such 
discharging operations when it reasonably 
appeared that to proceed would be unsafe. If 
you have based an award for the plaintiff upon 
a finding either that the improper stowage of 
cargo created an unsafe condition or that the 
use of a pick-up sling not equipped with a hook 
or other securing device created an unsafe 
condition and if you further find that the 
stevedore company knew or should have known 
of such unsafe condition or conditions and 
did not suspend or stop the discharging ope- 
rations, then the failure of the stevedore 
company in such regard would constitute a 
breach of its duty and you should return your 
verdict in favor of the vessel owner on its 
third party indemity claim." (R. 69). 


Nom 22. "T instruct you that although a vessel owner 
may be initially responsible for the creation 
or existence of an unseaworthy condition 
which renders the vessel unsafe for longshoremen 
who are required to work aboard, the stevedore 
company which has undertaken to load or dis- 
charge the vessel still owes the duty to the 
vessel owner, when it knows or has reason to 
know of the existence of such condition, to 
suspend or stop work until the same can proceed 
in safety. So in this case, if you find that 
the stevedore company knew or reasonably should 


“woe (om Bee or oe 
se soem & ~ 
-< roe & 


have known of any unseaworthy condition which 
rendered it unsafe for its longshoremen em- 
ployees to work aboard the vessel, its failure 
to suspend or stop operations until the work 
could safely resume would be a breach of its 
obligation to the vessel owner which would 
entitle the vessel owner to indemnity for 

any loss or liability which would not have 
occurred had the work been stopped. This is 
so even though the vessel owner may have been 
responsible initially for the unseaworthy 
condition which created the hazard. In other 
words, if a stevedore company brings an 
existing unseaworthy condition into play 
either by utilizing an unsafe method to 
discharge cargo or by continuing with work 
when it knows or should know that it is 
unsafe to do so, this will constitute a 
breach of its obligation owed to the vessel 
owners" (R. 70) 


Counsel for Shipowner duly excepted to the 
failure of the court to give the foregoing Requested 
Instructions, as follows: 


"/I also except, your Honor, to the/* * * 
failure to give our Requested Instruction No. 18, 
regarding that if they find that the injury was 
caused by the misuse or use of a wrong pickup 
sling, then we are entitled to indemnity. 


"Failure to give our Requested Instruction 
No. 19, in which we ask the jury to be advised 
that if the stevedore company was aware of the 
method and failed to stop work, then we would 
be entitled to indemnity. 


Go tay ae 


"No. 21, in which we ask that the jury be 
advised that under certain circumstances, they 
would have the obligation to stop work. 


"Now, 21 and 22, your Honor, I'm sure are 
somewhat repetitious. My exception goes to the 
failure of the Court to instruct the jury on the 
obligation of the stevedore company to stop 
work." (Tr. 299-300). 
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6. The District Court erred in failing to 
submit to the jury the special verdict form requested 
by Shipowner. 

Shipowner requested that a special verdict 
form (R. 83-84) be submitted to the jury. The court, 
although commenting that the special verdict form was 
well prepared, declined to use it. 

"The Court: Well, I think that it is well- 

done, Mr. Carlsen. I would prefer a general 
verdict also. There are a lot less problems 
that arise after the jury goes out to deliberate, 
from my experience. We would seem to get along 
better with the general verdicts, which we 

are more used to." (Tr. 266). 

Counsel for Shipowner duly excepted to the 
court's action in this regard: 

Me, Carlsen: First of all, your Honor, 
except to the Court's failure to submit the 
special verdict form." (Tr. 297). 

SUMMARY OF ARGUMENT 
A. Plaintiff's claim against Shipowner 

The trial court gave two instructions which 
were improper. One of these advised the jury that it 
might find liability against Shipowner because of 
"malfunctioning in the rigging used"--a form of uwnsea- 
worthiness entirely unsupported by the evidence and, in 
fact, not even charged in the pleadings. The other 


erroneously told the jury that Shipowner could not 


Gevegate to Stevedore the performance of any of the 
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duties owed by Shipowner to shipboard workers (as dis- 
tinguished from the responsibility therefor). In the 
context of the instant case, both these instructions 
were very probably misleading to the jury, to Shipowner's 
pmegudice. 

Additionally, the court below refused to give 
two instructions requested by Shipowner which related 
to plaintiff's charge that the vessel was unseaworthy 
because of improper stowage. These instructions set 
forth correct statements of the law, there existed a 
proper evidentiary basis for them in the record and 
their substance was not otherwise covered by any of the 
instructions given by the court. As a result, Shipowner 
was deprived of the right to have its theory of the case, 
in certain critical respects, presented to the jury by 
appropriate instructions. 

B. Shipowner's indemity claim against Stevedore 

Shipowner was entitled to a directed verdict 
against Stevedore upon its indemnity claim. Any liability 
of Shipowner to plaintiff was necessarily predicated, as 
the issues were ultimately framed, upon unseaworthiness 
in one of two respects--either (1) improper stowage of 
cargo, which rendered the discharge operations unreasonably 
hazardous or (2) the use of a pick-up sling which was not 
equipped with a proper hook or other securing device to 


keep it from slipping . Under the evidence presented, 
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Spapowner is entitled to indemnity from Stevedore, we a 
matter of law, in either event. 

It is undisputed that the pickup sling in 
question, together with the other gear used by the long- 
shoremen, was furnished by Stevedore and that the entire 
discharging operation was conducted under the direction 
and control of Stevedore. Accordingly, if Shipowner's 
mebility to plaintiff ts based upon the use of the 
Stevedore furnished and controlled pickup sling, there 
can be no question as to Shipowner's right to indemnity. 

The same result obtains if Shipowner's liability 
is based upon unseaworthiness resulting because the method 
of cargo stowage created unreasonable hazards or danger 
to those engaged in the work of unloading. The evidence 
again affirmatively shows that any such unseaworthiness 
was fully known to Stevedore at the very outset, notwith- 
standing which it took no steps to alleviate or eliminate 
the hazards or dangers presented, did not stop or discon- 
tinue the work and, by requiring its employees to continue 
with the unloading activities in the face of such hazards, 
brought such unseaworthy condition into play so as to 
cause plaintiff's accident and resulting injuries. Under 
these circumstances, the rule is clear that a vessel 
owner is entitled to indemnity from the master stevedore 


to whom the work is entrusted. 
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In-any event, the trial court committed pre= 
judicial error in refusing to give instructions requested 
by Shipowner which would have fairly presented its theory 
of the indemnity case to the jury. The court, in fact, gave 
none of the instructions requested by Shipowner which related 
the applicable law governing the rights between vessel owner 
and Stevedore to the particular facts of this case. The 
only instruction the jury was given on this phase of the 
case was the general charge that Stevedore had the duty to 
perform its work in a skillful, safe, and workmanlike manner 
and that if its failure to do so was the cause of plaintiff's 
accident then it must indemnify Shipowner. Due to the 
court's failure to give Shipowner's requested instructions, 
the jury remained entirely unadvised that Stevedore's 
warranty of workmanlike performance would be breached, and 
Shipowner entitled to indemnity, if the unseaworthiness ~~ 
upon which plaintiff's recovery is based consisted of the 
use by Stevedore of improper or unsafe appliances furnished 
by it, or if the Stevedore, with knowledge of an existing 
unseaworthy condition, nevertheless proceeded with the work 
and continued to subject its employees to the dangers pre- 
sented, thereby "bringing into play" such unseaworthy 
condition. These points, of course, were vital to Shipowner's 
position and the failure to instruct the jury regarding 


them was necessarily prejudicial to Shipowner. 
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These errors were compounded by the court's 
refusal to submit the factual issues to the jury by means 
of a special verdict form--the practice strongly advised 
by thas court and others in this type of case. The result 
is that there is no way now to determine what may have 


been the basis of the jury's ultimave findings. 


ARGUMENT 


A. Plaintiff's Claim against Shipowner 
ihe val court. erredtinwetiving plese 


Peguesvced Instruction No. 7. 
This instruction (set forth verbatim at page 6, 


supra) told the jury that "if the injuries to the plaintiff 
were caused by some malfunctioning in the rigging used 
for unloading the vessel" Shipowner would be liable to 
the plaintiff for unseaworthiness. 

Malfunctioning in the rigging was not one of 
the specifications of unseaworthiness charged by plaintiff, 
nor was there any evidence that plaintiff's accident was 
caused by any such malfunctioning in the rigging. This 
imcurwcuLon, in effect, advised the jury that it could 
make a finding of unseaworthiness on a specification 
Gercnerwalleged nor proved. [It is, of course, error t6 
permit the jury to make a determination of liability 


upon a specification not charged. 
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Carpenter v. Baltimore & O.R. Co. (CCA 6, 1940) 
109 Fed mg fed 3/5 


"The appellee did not plead contributory 
negligence or assumed risk as a defense and 
no inference of either upon the part of 
appellant is found in his pleadings * * * 
and no issue is made upon these questions. 


"Applying the well-recognized rule that 
in determining the scopesof iametructions, 
the court must keep in mind the issues as 
made by the pleadings in the cause and that 
mo instructions be given whieh Vender an 
issue not supported by the pleadings, the 
court committed an error in submitting to 
the jury the issue of contributory negligence 
and assumed risk and in charging the jury 
that the fellow servant rule applied. 


(p 379). 
Moreover, there being no support in the evidence 
for that portion of the instruction set forth above, 
the same is purely abstract and, at the very least, 
iermmatted the jury to indulge in speculation. This 


likewise constitutes error. 


Dormaier v. Jessee (Or, 1962) 369 Pad, 131, 
230 Or 19 


"The giving of instructions not supported 
by evidence permits the jury to speculate and 
is error. Layne v. Port#and Tmactaon Co. 
ei? Or. 650, 675, S19 Fr caso, 32) 22d 312; 
Prawes w Adamski, 195 Ores Ls 24 P.2d 
598." (369 P2d, 133). 

In a case such as this, involving relationships 
and terminology peculiar to the maritime and generally 
unfamiliar to the average layman, a substantial probability 
exists that an instruction with this vice may mislead 


the jury. In any event, it cannot be concluded with any 


ae eT a Sere es nel eel (eh eee: 
— Ata em ~wlihenear alt Bo -ondervei 

fat et at ‘® Lier inte Qieag a 
ee ee eo oe 


yr styrene 


(AEE sw A Ue oh ents lle 


a 
im? i Pei S eee 
in 5 KEV. tanm ol! = soe er. 


awe Wow >> mee: a 
1S" BS Fe aay te 
a 


_ =" th = 
(Zt — "was\ ‘ 


ne 

4 — "* ae 1ev ak pe 46 Chow gee @ HG 
GAlent cite noe Soh! Ge AP 3 coh edd Eeeent 
eee ae ee es ee 
Gin lec: Ge sche jit) Alte eerber ee! om Ges 


Mmecurance that it did not. 


2. The trial court .enred am giveingepiiemaiois |S 
Requested Instruction No. 8. 


Rhisminstructions(set Gor’m verbatim at jpaze 7, 
supra), speaking of the duties imposed upon shipowners 
with respect to the safety of employees, properly stated 
that such duties are nondelegabie. However, it then 
went on to explain: "That is to say, the employer cannot 
delegate the performance of these duties to any other 
agent or employee * * * nor could it delegate the per- 
formance of them to * * * the stevedore company * * *," 

This is an erroneous statement of the law. The 


court, in defining "nondelegable," 


mistakenly instructed 
that Shipowner could not delegate the performance of the 
duties in question to Stevedore or anyone else. Although 

it is true that the vessel owner cannot avoid the 
meepoemsibility imposed upon it by such duties, there is no 
Puemlorcwon to whe dehegationsef theimeperformemce. As 
there is no question but that Shipowner here did delegate 
ine periermance» of the enGikee discharging operation to 
otevedore, including those measures and precautions necessary 
for the safety of its employees, the instruction had the 
effect of advising the jury that Shipowner's conduct in this 


respect was prohibited by law. The culpability of Shipowuer 


was thereby suggested at the outset and, when the plaintiff's 
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eeeigent thereafter occurred, the matugal conclusion to 
be drawn by the jury is that Shipowner must necessarily 


be liable therefor. 


3. he trie) court envedsin Soe oe 
shipowner's Requested Instruction No. 24, 


This instruction (set forth verbatim at pages 
7-8, supra) sets out a standard for determining whether 
Q@evecoe! is unseaworthy by reason of the method or manner 
of cargo stowage--i.e., "when it results in an unreasonable 
Meera tO the safety of the men required to work in and 
around the cargo." This is the standard contained in 
the instructions which were approved by this court in 


Blassingill v. Waterman Steamship Corp. (CA 
1964) 336 Fed 


eagyeit is submitted, is a correct statement of the law: 
The latter part of the amstrucvion; wiwen 
states: 


"The mere fact that a particular manner of 
Gaewaee requires more effort: in order teadas— 
Cuemeceache cargo, or@=requumes tne Wee oF 
@rier “and difterent Cauipment than may be 
customarilyeused for cargo discharge, does 
not make the vessel unseaworthy so long as 
methods and equipment are available which 

can be used to discharge the cargo without 
undue or unreasonable risk to the safety 

of those performing the work." 


relates the general standard to the particular facts of 
this case which are pertinent to Shipowner's theory of 


the case. 
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As this court stated in Blassingill., supra, 
"* * * a party is entitled to have his theory 
O- the case presented to the jury by proper 
imctaucttons, if theme be anyeevidencesto 
support it." (336 Fed 368) 
The propriety of the trial court's instructions, 
Gm course, must be viewed in the light of the respective 
contentions of the parties and the evidence presented. 
Here, plaintiff claimed that the vessel was unseaworthy 
because (1) the cargo in question was not blocked, or 
"stickered," with dunnage of sufficient width to permit 
the regular cargo slings to be placed under the loads 
and that a "pickup" sling was therefore required to be 
used as a preliminary procedure and (2) the oe sling 
being used was a "cradle" type, rather than a "choker" 
type which would have prevented the cargo from slipping. 
The above requested instruction embodied one 
of the principal elements of Shipowner's theory of the 
case--i.e., that the cargo stow in question was in keeping 


with the usual and customary practice and that it did not 


pose any unreasonable risk of harm to the longshoremen 


engaged in the discharge if proper methods and equipment 
Meme Utilized by the master stevedore. 


There is ample evidence in the record to support 
this position. Witness Anderson, the supercargo who 
handled the JUDITH ANN, testified (Tr. 226) that the cargo 


was stowed properly and in the usual manner for ships 
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coming into Portland with the same type of cargo. Witness 
Finley, Stevedore's foreman, although indicating later 

in his testimony that it would have been safer had the 

cargo been blocked so as to allow the use of the main cargo 
Slings in the first instance, testified that many ships 
carrying this type of cargo are stowed in the same fashion 
and that the only reservation he had as to the propriety 

of the stow was that it wasn't as easy to discharge (Tr. 241). 

From the plaintiff's own witnesses it appears 
that whatever danger existed during the course of the 
discharge of this cargo was the direct result, not of 
the manner of stowage, but of the method and equipment used 
in the discharge operation. Witness Woods, one of 
plaintiff's fellow longshoremen, testified that a choker 
type sling is usually used under the circumstances here 
present, that such choker sling could have been used, that 
its use is preferred and that if a choker type pickup 
Sling had been used on the load in question the result 
weuld have been different. 

Witness Cowan, another of plaintiff's fellow 
longshoremen, similarly testified that Stevedore did not 
provide their gang with a choker type pickup sling (Tr. 165), 
that the choker type sling could have been used in place 
of the cradle type which was used (Tr. 167), that the 


choker type would have "choked" the steel because of the 
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increased friction (Tr. 167-168) and that if they had’ been 
furnished the choker type sling they would have used i 
(Tr. 169). As he stated, referring to the cradle type 
Packup sling: 
"Well, we really don't like to pick the 
steel up with a pickup sling of that type." 
(Emphasis supplied) (Tr. 156). 

Cowan also indicated that the proper method of 
utilizing the cradle type pickup sling--and the method 
which was being used for this cargo--was to pick the 
ead up only a very few inches with the pickup sling, and 
men co block it with a 4x 4 so that the main cargo 
oerae Could then™be put “around™the load: 

"We avoid going very high with this load, 

With this type of sling. ‘The pickup--ch, gama 


we can get by, we pick up only a few inches 
ema bileck it. 


aS OP OS 


"We only pick up a very few anches and 
wlock™=unis load “We Corcie danger Or etnies 
Sere paae. w(cbr.. 1569), 
it is obvious, even tooa layman) that af Gina 
method had been used, instead of raising the load three 
or four feet in the air and attempting to affix the 
main cargo sling (or, as Witness Rensklev indicated was 
being done, to place a block) while the load of steel 
hung thus suspended, the hazard which led to plaintiff's 


migurcy woulda have been entirely eliminated. 
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Additionally, Cowan testified that the unloading 
method being employed in this instance--i.e., using the 
cradle type pickup sling in the manner described-~-was not 
the only practical way to discharge this cargo and that 
the use of the ship's winch, rather than a dockside crane, 
would have made it "much easier to control picking the 
jigeeseup" (Tr. 162). 

Witness Anderson, supercargo, testified that 
he handles steel ships as often as two to three times a 
month. He stated that he has never seen cargo of steel 
reinforcing bars stowed with 4 x 4 blocks (Tr. 234). He 
testified that the customary method for placing slings 
around the bundles of steel bars is by prying up the 
ends and putting in blocks (Tr. 234). 

It is again obvious that if such method had been 
used in this instance the hazard which led to plaintiff's 
accident would never have arisen. 

Thuse there is evidence am the recordyimag 
alternative methods were available to unload the cargo in 
question and that such methods, had they been used, would 
Kewe minimized or eliminated the hazard which led to 
Pieantiff's injury. Accordingly, Shipewner was emtit led 
to have its theory of the case presented by means of its 
wequested instruction. 


It should be further noted that the court's 
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failure to give this instruction was particularly harmful 
vomonapowner's position, "asthe court ‘nowhere elise in its 
instructions gave the jury a meaningful standard by which 
Gomcevermine whether or not the stewage in this insitanec 
was seaworthy. The only instruction which in any way 
aueempted to set forth such a standard for the jury"s 
guidance advised simply that Shipowner had a duty to 
Madmcain the stowage ina seaworthy condition, "which 
was defined to be "a condition reasonably suitable and fit 
for the purpose or use for which provided or intended" 
(Tr. 276). This may be adequate when the matter in question 
wemewewoeaworthiness of the ship, or its fearmorwappliances, 
but it obviously does little to enlighten a layman con- 
cerning a shipowner's duties, as regards cargo stowage, 
to longshoremen 

fhe overall result is that thescourt's instugetiens 
Wevemiailed alitogether to advise the»jury thatwar tT imdine*er 
unseaworthy stowage must be based upon a finding that the 
stow in question caused an unreasonable risk of harm to 
Puamatitt. This is a void which the requested ansetruetion, 


Loimowine Blassingill, would have filled. 


4, The trial court erred in failing to give 
seepewmer's Requested Instruction No. 25. 


This instruction (set out verbatim at page 8, 


supra) would have told the jury that a vessel is not 
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mendéered unseaworthy simply because its cargo is Stowed in 
Sienwmanner as to require the use of a pickup sling din 
Gmdenm to discharge it. 

Shipowner requested this instruction in dime 
with its theory that the cargo stowage here in question 
was not the source of the danger which led to plaintifi"™s 
accident and that, if any undue hazards were presented 
GQuring the unloading operations, they were created by the 
Gasseharge method and appliances chosen by Stevedore. 

There was no evidence presented which would 
support the proposition that the employment of any type 
of pickup sling, under any and all circumstances and no 
matter how carefully used or what precautions taken, creates 
an unreasonable risk or hazard. 

On the contrary, reference has hereinabove been 
made to the evidence which tends to show that the cradle 
type pickup sling here being employed could have been used 
(by lifting the load only a few inches and placing blocks 
underneath it) in a manner which would have, without question, 
avoided plaintiff's accident. Attention has also been 
directed to the testimony concerning the choker type pickup 
Sling which likewise could have been used without the 
danger which accompanied Stevedore's method of using the 
eradle type sling. Moreover, the testimony of practically 
all the witnesses establishes that pickup slings of the 


types mentioned are standard and well known appliances used 
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[eee Considerable frequéncy on the waverfronv. Tt as 
doubted that anyone would seriously contend that any time 
emy such slings are used in connection with the discharge 
of cargo, and regardless of the circumstances, the vessel 
then and there becomes unseaworthy. 

it is submitted that the instruction requesited 
meme correct statement of the lawvafid that, under the 
eveagence presented, Shipowner was entitled to Mave the jumy 
sO instructed as part of the presentation of its theory 


of the case. 


B. Shipowner's Indemnity Claim against Stevedore 
1. The trial court erred in denyaniewabipenmomis 
feos for directed verdict and for judgment n.o.v. 
against Stevedore. 


At the close of all the evidence, Shipowner 
mewead for a directed verdict in its favor woon its 
mee@ennity claim against Stevedorevon the sround thatwany 
imeorlity on its part to plaintiff was, as “a matcer wr 
law, caused by the breach of Stevedore's warranty of 
workmanlike service (Tr. 256-257, 259-260). Additionally, 
an instruction (Shipowner's Requested Instruction No. 17) 
was requested for the same purpose (R. 65). After the 
entry of judgment, Shipowner duly moved for judgment 
te. V,, as against Stevedore, an accordance with its 


motion for a directed verdict. Under the evidence 
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pmesented in this case, and the governing rules of Law, 
it is clear that Shipowner's motions should have been granted. 

As has been shown, Shipowner's liability to 
plaintiff is necessarily predicated upon unseaworthiness 
in one of two respects--either (1) improper stowage of 
cargo, which rendered the discharge operations unreasonably 
hazardous, or (2) the use of an unsafe pickup sling. 
Because of the court's refusal to submit the factual 
issues to the jury by means of a special verdict form, 
it cannot be ascertained whether the jury's finding of 
unseaworthiness is based upon one or the other of these 
charges, or both. However, the evidence requires an 
award of indemnity to Shipowner in either case. 

The following facts are undisputed: The dis- 
charging operation was being performed under the express 
direction and control of Stevedore (Agreed Facts, pretrial 
order, R. 12); Stevedore, by its written contract, was 
required to furnish all necessary labor and supervision 
and all ordinary gear, including usual appliances used 
for stevedoring (Ex. 31); the pickup sling being employed 
by Stevedore on the load of steel reinforcing bars at the 
time of plaintiff's accident was, in fact, furnished by 
Stevedore (Tr. 84); Stevedore, not only through the 
longshoremen working in the hold, but through its foreman, 


Was fully aware of the condition of the cargo, including 
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the method and manner of stowage, prior to plaintiff's 
accident (Tr. 240) and of the method being used to dis- 
charge the cargo (Tr. 238-239); and the longshoremen 
working in the hold had made known to their boss their 
complaints concerning the manner of stowage and the method 
of discharge being utilized (Tr. 71, 88, 159). 

If Shipowner's liability to plaintiff is based 
upon the use of the cradle type pickup sling being employed 
at the time of plaintiff's accident, it is axiomatic that 
indemnity must be allowed. The authorities hold with 
virtual unanimity that where the unseaworthiness which 
results in liability to a vessel owner stems from the use 
of unsafe appliances furnished by the stevedore, or employ- 
ment by the stevedore of an unsafe method of operation, the 
stevedore's warranty of workmanlike service is breached 
and the vessel owner is entitled to indemnity. 


Italia Societa v. Oregon Stevedoring Compan Inc. 
3 US, 315 Sow 11 Led2d 732 


In that case, the vessel owner was found to be 
liable to a longshoreman who was injured because of a 
defective rope. In the vessel owner's action against 
the stevedore for indemnity, the District Court ruled 
in favor of the stevedore because there was no showing of 
negligence on the stevedore's part. This court affirmed 


and the issue was then taken to the United States Supreme 


an 
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@epet on petition for certiorari. The Supreme Court held 


that the vessel owner was entitled to indemnity even though 


there was no showing of negligence or fault on the 
stevedore's part. 


"Oregon, a specialist in stevedoring, was 


hired to load and unload the petitioner's vessels 
and to supply the ordinary equipment necessary 


tor these operations. The defective rope wikel 
created the condition of unseaworthiness on the 
vessel and rendered the shipowner liable to the 
stevedore's employee was supplied by Oregon, and 
the stevedoring operations in the course of which 
the longshoreman was injured were in the hands 
of the employees of Oregon. Not only did the 
agreement between the shipowner place control 
of the operations on the stevedore company, 

but Oregon was also charged under the contract 
with the supervision of these operations. 
Although none of these factors affect the 
shipowner's primary liability to the injured 
employee of Oregon, Since its duty tTomaempply 

@ seaworthy vessel is strict and nondelegable, 
and extends to those who perform the unloading 
end leading portion of the ship's work, Seas 

ep pPing Co. v. Sieracki, 328 US 85, 90 L ed 
1009, 66 § Ct 872, ef. Popé & Talbot ve Hawn, 
346 us 406, 98 L ed 143, 74 S Ct 202, they 
demonstrate that Oregon was in a far better 
position that the shipowner to avoid the 


accident. The shipowner defers to the 
qualitdeation.of the stevedoring contractor 
in the selection and use of equipment and 


relies on the competency of the stevedore 
company." (Emphasis suopiied) (376 US 322-323) 

If a stevedore must indemnify a ship owner 
because of the use of an unsafe appliance when there is 
no negligence or fault on the stevedore's part, it is an 
a.fortiori proposition that indemnity must be allowed 
where there is nothing latent about the danger and any 


impropriety in the use of the appliance must have been 
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known to the stevedore. 
This -eeurt, in whe quisse recent ease oer 
Rederi A/B Nordstjernan v. Crescent Wharf & 
Warehouse Co. (CA 9, 1907) 372 Fed 6 
held that indemnity in favor of a vessel owner should have 
been awarded as a matter of law where the stevedore 
company utilized an unsafe method of discharging cargo 
and, with knowledge of the hazards presented, failed to 
discontinue the work. 
"The third-party complaint for indemnity 
was an action for breach of the stevedore's 
warranty of workmanlike service. Counsel for 


appellee stevedoring company admitted that 
appellee had breached its contract in two 


respects, failing to stop work and using an 

unsafe method to discharge the cargo. can 

pp. 201-02). Certainly had it ceased work 

the injury would not have occurred. Reasonable 

men could not differ that it was the admitted 

failings of appellee which brought into play 

the unseaworthy condition of the vessel to 

cause the injury. Appellant was entitled, as 

a matter of law, to judgment of indemnity, and 

the district court erred in not granting that 

judgment." (Emphasis supplied) (page 677). 
It is true that there the stevedore company admitted that 
it had breached its warranty of workmanlike service. 
However, if the verdict in favor of the plaintiff in the 
instant case is based upon unseaworthiness resulting from 
the use of the pickup sling, the verdict establishes 
conclusively the same breach that was admitted in the 
above case--"using an unsafe method to discharge the 


gargo." 
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Mosley v. Cia. Mar. Adra S.A. (CA 2, 1966 
pee cd Li 


In this case, the plaintiff longshoreman was 
awarded damages against the shipowner because of injuries 
meceaved while loading the latter's vessel. The District 
Court awarded indemnity against the stevedore by granting 
wae Shipowner's motion for judgment n.o.v. aftvera jury 
verdict in favor of the stevedore on the indemnity issue. 
The Court of Appeals affirmed, stating: 


"Om the merits of the nvo@v. motiongethe 
trial judge ruled that ‘any seaworthy condition 
obtaining in the 'tween deck area was created 
by the stevedore * * *,' A stevedore company 
us Miable for indemnity if it Creates an un- 
seaworuny condition, or ff st fadlseteme Mminate 
a known risk created by another. See Mortensen 
weerys Gliture, 346 F.2d 383, 365 (2a Cir. lees). 
Since Lipsett furnished and rigged the chute, 
and controlled ail other relevant aspects of 
the loading, the jury would have to find that 
the stevedore company was liable for a breach 


Of its warranty of workmanlike Service. See, 
e.g., Italia Societa per Azioni di Navigazione 


v. Oregon Stevedoring Co., 376 U.S. 315, 318- 
324, 8% S.ct. 748, 11 L.Bd.2a 732 (1064); 
Crumady v. Joachim Hendrik Fisser, 358 U.S. 

423, 428-429, 79 S.ct. 445, 3 L.Ed.2da 413 (1950); 
Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 
350 U.S, 124, 133-134, 76 S:Ct. 232, 100 L.Ed. 
133 (1956)." (Emphasis supplied) (page 122) 


A similar holding is found in 


DeVan v. Pennsylvania Railroad Company (DC, Pa, 1958) 
LO7 F Supp 33 


where the shipowner's liability to an injured longshnoreman 
resulted from the use of an unsuitable cargo hook in 


connection with the loading of pipe. The shipowner was 


awarded indemnity against the stevedore because, as the 
court found, the hook in question had been furnished by the 
stevedore and the method and manner of loading the pipe 

was under the supervision and direction of the stevedore. 

"Since the cargo hook was supplied by 

Independent Pier Company pursuant to its 
ebligation under the Gecend paragraph of 
Section 3 of the agreement of April 17, 1954, 
and Independent's breach of its implied 
warranty of performing the loading in a 
workmanlike and safe manner is the substantial 
@ause of the liability of Grace Line, iInc.. 

as stated in Conclusion of Law 3 above, Grace 
Line, Inc., is entitled to indemnity against 
Independent Pier Company for the entire amount 
er such liability. See Ryam Stevwedorimee Co. 
ve Ben-Attambic S.Se Cofp., 1956m 350 Uss. 
ii. 7 S.Cte 232, 100 L. Be. 133% 

Weyerhaeuser S.S. Co. v. Nacirema Operating 
foe, 1950, 355 U.S. 563, 78 S.Ct. 4305 20nd. 
2d hor. (page 344). 

The same result is reached if shipowner's 
liability to plaintiff is predicated upon the unseaworthi- 
ness charge of improper stowage. As shown above, there 
was nothing about the manner of stowage or the condition 
of the cargo, and any hazards or danger thereby presented, 
which was not fully known to stevedore. Nevertheless, 
stevedore took no steps to alleviate or eliminate such 
hazards, nor did it stop or discontinue the work. Rather, 
it required its employees to continue with the unloading, 
using the same procedures and equipment and exposed to the 
same hazards. It thereby brought any unseaworthy condition 


which existed into play. 
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The law dSeagein chear that’, Under Suelhmes reum-— 
Seances, shipowner is entitled to indemnity as <a matter 
Of, maw . 
sunce the ruleswes imirst announced Gam 
Crumady v. "Joachim Hendrik 
Fisser" 358 US 423, 79 S Ct 
HS, 3 Led2da 413 
teewcourts have consistently held that wheresa stevedore, 
with knowledge of an existing unseaworthy condition aboard 
a vessel, continues with its work and takes no steps to 
meoves or eliminate the danger presented er temhawe: the 
ship do so, it must indemnify the shipowner for liability 
Zeoeuing when one of the stevedore's employees as there- 
ieee injured during the course of such work. 
fheeerm A/B Nordstjernan v. Crescent Wharf & 
Warehouse Co. (Gk 9, 1067} 372 Fea 674 
im that case, as in the instant Gase, cae 
plaintiff longshoreman sought damages for injuries sus- 
tained while unloading the defendant's vessel and the 
defendant impleaded the stevedore company on a third 
party complaint seeking indemnification. There, as here, 
the plaintiff claimed that the cargo had been improperly 
stowed and that an unsafe method of discharging was 
emmemed. ina jury trial, thesphaintiff obtaamed a 
verdict against the shipowner, but the shipowner was 
denied indemnity against the stevedore company. On 


appeal, this court reversed, holding that the shipowner 
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was entitied to indemnity as a matter of law because the 
stevedore company "brought into play the unseaworthy 
condition of the vessel to cause the injury." 

It may be argued that the case is distinguishable 
because there the stevedore admitted that its failure to 
stop work constituted a breach of its warranty of work- 
manlike service. However, in the instant case it is 
admitted that stevedore failed to stop work and, if the 
condition of the cargo was such as to create an unreasonable 
hazard to the longshoremen (as it must have been in order 
for the jury to make a finding of unseaworthiness on the 
stowage charge), the stevedore had a clear duty to stop 
work and its failure to do so constituted a breach of its 
warranty of workmanlike service. Accordingly, the 
following language of this court is eminently apposite: 

"The third-party complaint for indemnity 

was an action for breach of the stevedore's 
warranty of workmanlike service. Counsel for 
appellee stevedoring company admitted that 
appellee had breached its contract in two 
respects, failing to stop work and using an 
unsafe method to discharge the cargo. (R.T. 
pp 281-82). Certainly had it ceased work 

the injury would not have occurred. Reasonable 
men could not differ that it was the admitted 
failings of appellee which brought into 

play the unseaworthy condition of the vessel 
to cause the injury. Appellant was entitled, 
as a matter of law, to judgment of indemnity 


and the district court erred in not granting 
that judgment." (page 677). 
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Matson Terminals, Inc. v. Caldwell (CA 1965) 
354 Fed it : 


This was an action by a vessel owner against 
eS ewevedore sor indemnity on account of Mabilaty ancumred 
to a longshoreman who was injured by reason of a defective 
winch. Under the stevedoring contract, the vessel owner 
had the duty to supply adequate winches in good working 
ders which ite failed to do. Despite” the faet that the 
unseaworthiness which led to the longshoreman's injury 
was attributable to the ship in the first instance, this 
court affirmed an award of indemnity to the vessel owner 
beeause the stévedore, after léarning of "the derect in 
tie wench, nevertheless proceeded with the work. 
Indemnity was allowed even though the stevedore had 
called the vessel owner's attention to the winch's un- 
satisfactory condition prior to the accident. 


"Tt is to be noted that competence and 
safety are the essence of the implied obli- 
gation of the stevedore to render workmanlike 
service. Matson was in charge of the stevedoring 
operations. It is a specialist in that field. 
Having early secured knowledge of the defective 
winches, and having continued to use them 
until Caldwell was injured, with no satisfactory 
evidence that the unsatisfactory condition had 
been remedied, falls short of that standard 
of expertise embodied in its implied obligation 
to furnish workmanlike service. In our view, 
ma Tieht of the cirewmmsetances OF this Case, 
the conduct of Sea-Land did not constitute 
such material breach of its contract so as to 
Prectude Wt from enforcing wine contract vor 
indemnity. Petus v. Grace Line, Inc., supra.” 
(page 686). 
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A case quite analogous on its facts to the 
instant case is 
Caputo v. U.S. Lines Company Cee 2 ee 
li Fed 41 cert. denied Uo 6.5 2 & Ch. 1271... 10 wed 
1052 
At the trial level, the longshoreman plaintiff 
was awarded damages against the shipowner because of 
injuries resulting from the dangerous condition of 
stowage of cargo, but the stevedore company prevailed on 
wae Venapowner's andemity claim. On aeppedl, the, court 
held that the finding of improper stowage, together with 
the established fact that the stevedore continued with 
its work in the face of such dangerous condition, required 
@ reversal and an award of indemnity to the shipowner. 
"The testimony was that the allegedly dangerous 
condition of the stowage was obvious and that 


the stevedore nevertheless went ahead with the 
work. This would constitute a breach of the 


stevedore's warranty to the shipowner of safe 
erformance of the work and render the stevedore 
aoe TOF. indemnity. "(Emphasis supplied) (page 
15 e 

A similar holding is found in 


T. Smith & Son, Inc. v. Skibs A/S Hassel (CA 5, 1966) 
362 Fed 745 


Here a shipowner was held liable to a longshore- 
man who was injured when he fell into the lower hold 
because of an ill fitting hatch board. Indemnity over 
against the stevedore was approved, despite a finding 
of negligence on the part of the shipowner, because 


the stevedore continued with the work after acquiring 


ee ee ls 
Sa Te ry OTT, YY ey 
20 Petes Teehrrevs tr sare 
ee 
remain deh! we gilemmmmi “om heme son team ies 

-) . a, tently —— , 


ah” ow 8) tm Ot Gee comrtee © Geet 
it RY Sad AAT ry ee Soylne any 

yy Chee. §«amboth. eee 6033511 Ae Se 
ke ee See) a eens ae 
—, Tralee be By ied od! re 

et Line jerk ow pelt Dhtw beatin! ani bede 4 

® 


Keewitedgse~sof the defective hateh»board. 


"There is a related rule that defects’ which 
are in fact observed cannot be overlooked. 


ithe .wstevedore’ has kiowledmexot Wi denect ar 
peaould correct 10 or reguine It to be correcued 
by the ship's officers. “Smath Vv. WuUeessivencr 
Monvjska Plovidea, Hth Cir. 1960, 278 F.2d 176; 
Santomarco v. United States, 2nd Cir. 1960, 
ef, &.cd 255, cert. dén. American Sveveworcs, 
inc. v. UnitedeStetves, 36/beUmS «S28, SimeGwed . 
Soy 5 &Edi2d.52. Thesdeieetse inmimetniaren 
board in this case were known to several of 
Smith's employees who were members of the same 
gang as Duvernay, the injured longshoreman. 
Knowledge of an employee of the stevedore will 
Genssituve notice to the cempeloyer,y aad cic 
eeulal knowledge need not be that of a super= 
visory employee. Nicroli v. Den Norske Afrika- 
OGeitsuralielinie, etc., 2nd Cir. Me@64 e332 F.2d 
651. The stevedore gang had been on the vessel 
Geouc thirty minutes and the demect was dis— 
Cevered apout fifteen minutes perore site 
accident. We cannot adopt Smith's theory that 
mic SMOrtumess OL these time intervals relieves 
ii of the eOnsequences of Ttsewarramty. We do 
Neu decide whiesher Or not@therlongenorenen of 
Smith should have repaired the defective hatch 
beard. Perhaps their duty was to see that 
ship's personnel corrected the defect. We think 
it is clear that it was a breach of Smith's 
warranty for them to work over the hatch with 
knowledge of the dangerous condition” (Emphasis 
) (page 747) 


supplied 
A leading case involving the rights and duties 


as between a shipowner and master stevedore is 


Hugev v. Dampskisaktieselskabet International 
(De Cal. 1050) Gay 1959) 170 F Supp 601 

In this case Judge Mathes, after an exhaustive 
analysis of the shipowner-stevedore relationship, concluded 


that it is a breach of the stevedore's warranty of work- 


manlike service to continue with loading or unloading 
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operations after it is aware that conditions exist which 
make it unsafe to do so, even though the dangerous 
condition was created by the vessel. The following 
Weneuage taken from this decision is pertinent to the 
Case at bar: 


"The stevedoring company's implied-in- 
fact contractual obligation to perform its 
duties with reasonable safety embraces not 
enly the handling of cargo, but ‘the use 
ef equipment incidental theretoe' @s wei. 
355 U.S. at page 567, 78 S.Ct. at page 441. 


It includes also the duty to suspend the 
loading or unloading operations on its own 


initiative, and thus to avoid injury or damage, 
whenever the stevedore realizes that it 


would be unsafe under the circumstances to 


proceed." (Emphasis supplied) (page 608) 


xe % 
"Tn almost every instance, when a 
stevedoring contractor commences the work 
of loading or unloading a seagoing vessel, 
the ship has arrived in port only a few hours 
before. She may have been at sea for weeks or 
months. Almost always, she has ridden some 
heavy seas. Often she may have rolled and 
pitched through mountainous seas for days, 
taking thousands of tons of water over her 
decks, sailed through freezing and tropical 
weather, and been beaten by 100 mile an hour 
gales. Almost surely she will have been 


serviced by stevedores of varying degrees of 
competency in other parts throughout the 
world." (euenaets supplied) (page 609) 

x % 

"The stevedoring contractor knows that the 
ship has been at sea; that she may be in many 
respects dangerous to the life and limb of an 
unskilled person; that if a condition is found 
which is unsafe for the professional L[ongshore- 


man, aS a rule the contractor can remedy it at 
the expense of the shipowner; that if the 
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stevedorimeg operations ame thereby delevyed, 

the shipowner normally must pay for standb 

time.” (Emphasis supplied (page 610). 
(Mie above case was affirmed by this court, sub. nom. 
Metropolitan Stev. Co. v. Dampskisaktieselskabet Int. 
(CA 9, 1960) 274 Fea 875, cert. denied 363 US 803, 
Eons Ct 1237, 4 Led2d 1147). 


Another case analogous to the instant case is 


Simpson v. Royal Rotterdam Lloyd (DC NY, 1964) 
ee Supp St/ 


where the plaintiff longshoreman sought damages for 
injuries allegedly caused by improper and unsafe stowage. 
As in the present case, the evidence indicated that 
complaint had been made to the hatch boss concerning 
time condition of the hold and cargo. It further 
appeared that this condition was actually called to 
the attention of one of the ship's officers. Neverthe- 
less, the court allowed the shipowner's claim for indemnity 
because the stevedore, after acquiring knowledge of the 
unsafe condition, continued to unload the vessel. 
"T conclude that Stevedore in this case 

breached its obligation to Shipowner to perform 

its services in a workmanlike manner. Although 

it has been held that there is no duty on the 

part of a stevedore to inspect a vessel prior 

to beginning work, Orlando v. Prudential $.5S. 


Corps, 313 Ped 622 (2 Ca. 1955) , wneews 
stevedore has knowledge of an unsafe 


eondition, there is an Obligation upom whe 
stevedore either to remedy the condition or 

to cause the ship to do so. (Emphasis supplied) 
(page 652) 
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'This obligation of a stevedore includes 
ordinarily the duty not to continue work 


until a known dangerous condition has been made 
Reasonably safe. Ganenaeie supplied) (page 952) 
xe 


~ « 
' 


'Stevedore breached its obligation to perform 
a workmanlike job by continuing to unload the 


@erzo in the condition it was.in. Merely 
showing the unsafe condition to the ship's 


Giticer Was not sufficient to disthanee tiie 
obligation of Stevedore, unless the condition 
was remedied." (Emphasis supplied) (page 953) 


This decision is of particular inverest becauike 
the stevedoring contract, as in the case at bar (Ex. 31, 
Sections IX G and H), contained provisions for extra 
compensation to the stevedore in the event the cargo was 
not in good order and extra care or effort was needed 
in order to effect discharge. As the court stated: 


"The contract in this case between Shipowner and 
Stevedore expressly contemplates that cargo may 
arrive for unloading not in customary good 
order, in which event Stevedore would be 
entitled to additional compensation for the 
extra care and manpower needed to discharge 

the cargo. The inclusion of an express clause 
concerning varying conditions in the stow 
negates any inference of an implied warranty as 
to the safety of the stow." (page 954). 


Steve. Co. 


This is another case which is very similar 
on its facts to the instant case. The shipowner sought 
indemnity from the stevedore for liability incurred to 
an injured longshoreman because of improper stowage of 


cargo. Judge Kilkenny, in awarding indemnity to the 
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shipowner, stated: 


"The respondent's duty under its contract with 
wme libelant included the duty to suspend the 
loading or unloading operation of its own 
initiative and thus avoid injury or damage 
whenever “at realized that it would be™umeate 

to proceed. United States v. Awrew Seewedcorime 
Go., 9 Cir., 1949, 175 F.2d 329, certionen 
@emved 338 U.S. 904, 70 S.Ct. 307, OF Bama. 557. 
(page 683) 


a 


"The evidence is clear that the stowage 
ee tne Grapes Of plass on the pundtes or 
pipe was improper, that respondent had notice 
of the dangerous place in which Ough and his 
fellow workman were compelled to work and 
that nothing worthwhile was done to protect 


the men from the hazards of unloading this 
dangerous cargo. (Emphasis supp ed Wee 683) 

x * * 

"Respondent argues that the judgment in the 
primary case is not conclusive, in that the 
specifications of unseaworthiness and negligence 
in such case related solely to the manner in which 
the vessel was loaded and that the respondent, as 
the contracting stevedore, could not be held 
responsible for those charges. I have already 
found that respondent was fully aware of the 
dangerous place in which Ough was required to 


work. Respondent breached its duty whenever 


aes action brought into play the unseaworthi- 
ness of the vessel. Waterman S.S. Cor 


. oe 
Dugan & McNamara, Inc., 364 U.S. 421, Bi Sci 
200,95 L.Ed.2d 1693 Crumady vs The Jie@achim 
Hendrik Fisser, supra." (Emphasis supplied) 
(pages 684-685). 


A good statement of one of the underlying 
considerations for the rule expressed in the foregoing 
Gace is found in 


Pacific Far East Line v. California Stevedore & Ballast 
Ge. (DC Cal, 1965) 239 F Supp 956 


— eee A. cme 


Ae Oprmaya re ety tare ome 3 somo a Samar 
Oia «) see elie aebbers aac tie ote ae 

wee ever = eT prrrri = 
=) Se geeem Wale? foe (pee ‘om 


othe 43 ' ‘ rr ome —*, 7. . E 
al mri 4 To "Ye ny A : 


1B Meet aA : oli nee 


Rae atk To ene te jreennees sme ¢ 
Me ee NT) 
> % 7 Bf vr 


. ) 2 pel mis _ oe 7 fas 234 a -_: rt ' 


There the shipowner sought -indernmity against 
the svevedore for liability incurred towa long&éhoreman who 
Wale Injured as a result of oil leakage on the deck passage- 
way. The shipowner contended that the stevedore breached 
its warranty "by continuing to work its stevedoring crew 
under an unsafe, unseaworthy condition aboard a ship of 
which condition the respondent had knowledge." The court 
granted indemnity to the shipowner, stating: 


"The great weight of authority allows a 
shipowner to recover indemnity from a stevedore 
company which proceeds to work its crew under 
an unsafe, unseaworthy condition of which the 
stevedore company has knowledge. The reasoning 
mw that such conduct of the stevedore compan 
brings the unseaworthiness of the ship into play 
and amounts to a breach of the stevedore's 
warranty of workmanlike service. Crumady v. 

The Joachim Hendrik Fisser, 358 U.S. 423, 79 S.Ct. 
445, 3 L.Ed.2d 413 (1959). See, in this Circuit: 
United States v. Rothschild International 
Suvevedering Co.y 163 F.2d-181. (Sth Cirey oes 
American President Lines v. Marine Terminals 
Corporation, 23/4) F.2d 753 (9th Cir> 1656); 

Hugev v. Dampskisaktieselskabet International, 

WO F.Sipp. 6Ol (S.D. Cal. 1959) Wafmrrneay 

ae Fed 875 (9th Cir. 1960). (pase G52). 


x *% X 

"We are of the opinion that the majority rule 
is preferable because it furthers the primary 
considerations of avoidance of accidents. The 
possibility of indemnity over against it by the 
shipowner will cause a stevedore company to hesitate 
before risking its crew in an unsafe, unseaworthy 
condition--as it might do if it could do so 
with impunity. Presuwnably, a shipowner, ‘even 
one whose ship in some respect subjects it to 
an absolute liability for unseaworthiness, would 
prefer that work be stopped rather than the 
condition be “brought into play" by the stevedore 
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Sivevedore’ company’s Warranty of proper Wornk- 

manship is broad enough to imply that it will 
mec pmoceed in the face of 4 Known, dangerous 
condition. Its clear obligation Sesto either 
memedy the conditions or have thesshap xemedy 


ay OF, if necessary. refuse to Subjceu Wwomrers 
to the risk of injury--an obligation analogous 


Gomehne obligation to exercise the "ist clear 
Cagmee' as recognized by tne law ol tems . 
The testimony of Stevedore's walking boss 

Geen! Finley (Tr. 239) to the effect that the method of 
discharge being used was the "most proper" and "the only 
practical way" provides no basis for arguing that the 
Stevedore's duties, as set out in the foregoing authorities, 
were somehow lessened in this case. In the first place, 
the evidence heretofore reviewed demonstrates beyond 
doubt that, if the method being used was unduly hazardous, 
there were other methods available which could have 
reduced the risk. In any event, even if it is assumed 
that there was absolutely no other method of discharging 
this cargo than that which was employed, Stevedore still 
had the duty to discontinue the work if its employees 


were thereby exposed to an unreasonable risk of harm. 


Crescent Wharf & Warehouse v. Compania Naviera 
De Baja Calif. (CA 9, 1906) 366 F2a 714 
ints as contended by Crescent, there was no. 

. ‘other method or means of loading the vessel 
than the one employed, then we do not believe 
Crescent was justified im carrying ¢@n 2 loading 
operation which it knew to be dangerous. It was 
aware of the possibility of a flange being 
pulled loose. The procedures of loading prior 
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to the time the flange was hammered back and 
subsequent thereto were not changed. The loading 
gear still continued to catch or strike the 

metal flange the same as it had prior to the 


stoppage of work. There was no attempt to 
avoid the known danger by the use of another 
method or stopping the work until it could 
De Getinately determined that theme Was no 


geangzer from the catching “and rubbineeor the 
fae; Gn the Tlence." (iighasissunp laa) (paee W710) 
Ltethus” appears y "fromthe undispuvedmevidence 
faa tae most explicit pronouncements of this “and other 
courts which have considered the identical issue, that 


Shipowner is entitled to indemnity in this case. 


@.@eihe trial court erredsin fais 


give Shipowner's Requested Instructions Nos. a8. 19, 
ae aid 22, 


In the event it should be determined that 
Shipowner is not entitled to indemnity as a matter of 
ley as surged hereinabove, it becomes necessary to 
examine the propriety of the trial court's rulings 
with respect to certain of the instructions requested 
by Shipowner on the indemnity issue. 

These instructions (set out verbatim at pages 
10-12, supra) would have advised the jury as follows: 


Nemes lO. That af the jury "should findeagaimet 
Shipowner because the Stevedore-furnished 
pickup sling was inadequate or unsafe, 
as charged by plaintiff, then Shipowner 


would be entitled to indemnity. 


No. 19. That if the jury should find against 
Shipowner because of unseaworthy stowage and 
if the jury further should find that Stevedore 
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was aware of the manner of stowage but failed 
to stop work or remedy the condition before 
proceeding with the discharge, then Shipowner 
would be entitled to indemnity. 


ion 2l. That if the conditions surrounding the 
discharge rendered the operations unsafe it 
was the duty of Stevedore to stop such 
operations when it reasonably appeared that 
to proceed would be unsafe; that if the 
jury should find that Stevedore knew or 
should have known of such unsafe conditions 
and did not suspend or stop the discharge 
operations, then Shipowner would be entitled 
to indemnity. 


hom ec . That although a shipowner might be 
initially responsible for an unseaworthy 
condition, a stevedore which has undertaken 
to discharge cargo still owes the duty to the 
Shipowner, when it knows or has reason to 
know of such unseaworthy condition, to 
suspend or stop work until the work can 
pmeceed in safety; that if thesjuryeshould 
find that Stevedore knew or should have known 
OL eny unscaworthy condition whiteh rendered 
iGunsare to work, its failure to suspend or 
stop work until it could safely resume would 
entitle Shipowner to indemnity for any 
liability which would not have occurred 
had the work been stopped; that if a 
stevedore brings an existing unseaworthy 
EenaLtilon into play either by utilizing an 
unsafe method or by continuing when it knows 
er should know that it is unsafe Vo do so, ts 
obligation to the shipowner is thereby breached. 


Shipowner can only state that these instructions 
embody correct statements of the law, as reflected by 
the authorities hereinabove set forth, and that the 
court's failure to give them (assuming, arguendo, that 
Shipowner was not entitled to prevail on the indemnity 
claim as a matter of law) obviously deprived it of the 


right to have its theory of the case presented to the 


jury by proper instructions. As pointed out earlier, 
tis is prejudicial error under the rule in 


Blassingill v. Waterman Steam- 
ship Corporation (CA 9, 1964) 
365 Hed 3675 B66 


It has been held to be reversible error not 
to give instructions similar to these in a maritime 


indemnity case of this type. 


Dziedzina v. Dolphin Tanker Corp.(CA 3, 1966) 
peered 120 


"Here specifically it was incumbent 
upon the court to point out that knowledge 
of the unseaworthy condition in Dolphin 
did not defeat its right of indemnity against 
Atlantic. The court also had the duty to 
explain to the jury that even if the 
stevedore acts in a non-negligent manner, 
his warranty of workmanlike service is 
breached where such actions make the unsea- 
worthiness of the vessel operative. These 
principles of Maritime Law are unique and 
distinct from the Common Law standards and 
for this reason, the District Court must be 
Ee picie 5s such was nol the case hNere. 
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"Finally the court below failed to 
adequavely cover in its meneral charge 
point #9 requested by Dolphin. The thrust 


of this point was aimed at making the jury 
aviare that the right of indemnity exists 
mimere a preexisting condition of umscaworthi - 
ness was brought into active play by the 
Seren of the stevedore.. Tie ssmoorusor 

this point is obvious under the factual 
circumstances of this case." (Emphasis 
euppited) (page L235). © 


supplied) (page 123). 
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The trial court's failure to,give these 
requested instructions, coupled with the fact that the 
only instruction which was given with respect to Stevedore's 
obligations to Shipowner was simply the general charge 
that Stevedore had the duty to perform its work in a 
skillful, safe and workmanlike manner, resulted in the 
jury's being left entirely unadvised on the points which 
Wer really critical to the indemnity claim. The jury 
Peceived no instruction whatever on such pivotal matters 
as Stevedore's duty to furnish safe appliances and 
ieeercge Sartre methods, its duty to stop work in the face 
of unduly hazardous conditions, whether or not the same 
were created by Shipowner, and the "bringing into play" 
Gecurine . 

Shipowner submits that this falls far short of 


being a fair presentation of its theory of the case. 


S. Une trial court erred in failing to summa 
the factual issues to the jury by means of the requested 
meeera. verdict form. 


Shipowner requested that the cour, Werlaze 4 
Wematet form consisting of special interrogatories 
(R. 83-84). The court, indicating that general verdicts 
were preferable, declined to do so (Tr. 266). 

It is recognized that the choice of verdict 
form is a matter within the trial court's discretion and 


may, ordinarily, a court's decision in this respect would 
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not constitute error. However, it was felt, in view 
of this court's rather strong admonition in 


Koivunen v. States Line 


(CA 9, 1967) 371 Bad 7ol, 73 
eoncerning the desirability of special interresatories 
an this type of case, together with the lack of 
Seaorcit direction to the jury reflected i the 
instructions as a whole, that this was perhaps that 
e<cepticonal case where the wse of a generalverdict 
wemld be error. 

CONCLUSION 
Based upon the propositions and authorities 
Se. torth hereinabove, Shipowner respectiully urges: 
Ls The judgement below in favor of pla 
and against Shipowner should be vacated 
and a new trial ordered as between plaintiff 
and Shipowner. 
ee The judgment below in favor of Stevedore 
and against Shipowner should be reversed 
and judgment entered in favor of Shipowner 
on its indemnity claim. 
ce In the event the court determines that 
Shipowner is not entitled to entry of 


judgment on its indemnity claim, the 
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indemnity case should be remanded for 


new trial. 


Respectfully submitted, 
KING, MILLER, ANDERSON, NASH & YERKE 
CURTIS W. CUTSFORTH 


1200 American Bank Building 
Portland, Oregon 97205 


Attorneys for Defendant-Appellant 
JUDITH ANN LIBERIAN TRANSPORT 
CORPORATION, LTD. 


APPENDIX 


en re er a SS 


EXHGeIT No. OFFERED IDENTIFIED RECEIVED 


1A Tr. 54-55 Rane 55 tr Sy 
1D Tr. 54-55 Tre 155 er. “Si 
1E Tr. 54-55 Tr. 55 ie. Se 
LF Tr. 54-55 we 55 eee Se 
1H Tr, 54 ie eh Wie, Gilt 
Tr. 40 Tr. 4O Ty a0 

4 ors 7 mrs. oA Wiel A// 

5 thes Bo) Tr. 59 fie Oo) 
31 ion 26I6 Tr. 236 We, 26 
32A Tre Tr. 246 Tr. 249 
32B vind, sie Tr, 248 Tr. 2h9 


eter cernsemtioemmesteammemetnenmenseenn-ameentiimemmnecemestenameneerencremacenas crenata cham oe eh acetate ocean Rem a mc 


m@bjection to admission of exhibit overruled. 


